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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. Failure 

to timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department before 

4:00PM on the day preceding the hearing for authorization to use the Zoom link below. You will 

likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

 

Department 21 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-01182 
CASE NAME:  KATHY HUNTER VS.  VALE OPERATING COMPANY, LP 
 *HEARING ON MOTION IN RE:  FOR PREFERENTIAL TRIAL SETTING  
FILED BY: HUNTER, KATHY 
*TENTATIVE RULING:* 
 
Counsel to appear. One defendant, Mariner Health, has filed bankruptcy. The other defendant, Vale 
Operating Company, has not. Plaintiff should be prepared to address whether she wishes to proceed 
against Vale only (and dismiss Mariner) or if she prefers to have the entire action stayed.   
 

 

  

    

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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2. 9:00 AM CASE NUMBER:  MSC19-00181 
CASE NAME:  JERUM VS. LY 
 HEARING ON SUMMARY MOTION  HEARING ON MOTION FOR SUMMARY JUDGMENT OR 
SUMMARY ADJUDICATIONFILED BY GREG JERUM  
FILED BY:  
*TENTATIVE RULING:* 
 

Plaintiffs, Greg Jerum and Jennifer Jerum (“plaintiffs” or “Jerums”), move for summary 

judgment on their complaint against defendant First Group Investments, LLC (“First Group”). The 

motion is denied, as discussed below.  

Relevant Background 

This motion concerns the proper boundaries of certain real property (vacant land) commonly 

referred to as 523 Santa Fe Avenue, Richmond, or Assessor’s Parcel No. 558-184-005, now owned by 

plaintiffs Greg and Jennifer Jerum (hereinafter “Jerum Property”). The Jerum property was once 

bounded by portions of Santa Fe Avenue and Bishop Avenue. (Separate Statement of Undisputed 

Material Facts, hereinafter “SSUMF,” Fact No. 7 and response.) In 1963, the City of Richmond passed 

an Order of Vacation with respect to parts of the roadways (“disputed areas”) bordering the Jerum 

Property. (SSUMF, Fact No. 8 and response; see also Exhibit A to Complaint, attached as Exhibit 1 to 

Index of Exhibits in Support of Motion, hereinafter, “IOE.”.) The Jerum Property was transferred in 

1985 to Del Mar Commerce Company and Leonard A. Gross Professional Corporation (“Del Mar and 

Gross”) by way of a deed that may have affirmatively described the disputed areas –parties do not 

agree concerning this fact. (SSUMF, Fact No. 9 and response.)  

The Jerums contend “subsequent deeds” relating to the Jerum Property omitted reference to 

the disputed areas (which the Jerums refer to as “abandoned lots”), “seemingly unintentionally.” 

(SSUMF, Fact No. 10 and response.) They support this contention with their own statements of 

information and belief, as well as their 2018 deed from defendant, First Group. The Jerums contend 

the 1985 deed to Del Mar and Gross was the last recorded deed to include the disputed areas. 

(SSUMF, Fact No. 11.) Plaintiffs, when they purchased the Jerum Property in 2018, believed it 

included the disputed areas and the only descriptions in the agreement or deed were those of the 

street address and APN. (SSUMF, Fact Nos. 12, 18, and responses.) First Group, which sold the Jerum 

Property to the Jerums, had acquired it through a tax lien sale. (SSUMF, Fact No. 16 and response.) 

When First Group sold the property, it made no mention of withholding, partitioning, subdividing, or 

quieting title to any portion thereof. (SSUMF, Fact No. 17 and response.) 

In November 2018, the Jerums discovered that the description in their deed did not include 

the roadway and, along with some of their neighbors, the Jerums filed this suit to clean up their title 

to allow development of the property. The Jerums contend their deed (Complaint, Ex. C) should 

reflect that they own the former roadway areas. The Jerums allege one cause of action against First 

Group for reformation of the deed based on mutual mistake. They also allege a cause of action 
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against Del Mar and Gross for quiet title. 

First Group filed its verified answer in November 2019, denying the plaintiffs’ allegations 

concerning mutual mistake. First Group also cross-complained against the Jerums for breach of 

contract. The Jerums obtained a default judgment for quiet title against Del Mar and Gross in January 

of 2020. (SSUMF Fact No. 26; and Ex. 3 to IOE.) Later, summary judgment was granted in favor of the 

Jerums as cross-defendants on First Group’s cross-complaint.  

The Jerums, as plaintiffs, now move for summary judgment on their complaint against First 

Group. While the motion purports to also request summary adjudication in the alternative, there is 

only one issue set forth in the notice and the separate statement, and there is only one cause of 

action alleged against First Group. Accordingly, the motion is functionally one for summary judgment. 

First Group opposes the motion.  

Evidentiary Matters 

The Jerums’ unopposed request for judicial notice is granted.  

The Jerums’ objections to First Group’s evidence are immaterial to the disposition here. 
Notably, the same documents attached to the declaration of First Group’s counsel were also filed as 
exhibits in support of the moving papers, except that the second page of the Order of Vacation No. 
664 (Exhibit A to the Complaint, Ex. 1 to IOE) was missing from plaintiffs’ exhibits, but included with 
First Group’s exhibits.  

Standard 

A motion for summary judgment shall be granted if all the papers submitted show that there 
is no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law. (Code Civ. Proc., § 437c (c).) A plaintiff’s burden consists of proving each element of its 
causes of action. (Code Civ. Proc. §437c(p)(1).) Once the plaintiff has met that burden, the burden 
shifts to the defendant to show that a triable issue of one or more material facts exists as to that 
cause of action or a defense thereto. (Ibid.)  

The Court’s obligation on a motion for summary judgment is to “consider all of the evidence 
set forth in the papers, except the evidence to which objections have been made and sustained by 
the court, and all inferences reasonably deducible from the evidence, except summary judgment shall 
not be granted by the court based on inferences reasonably deducible from the evidence if 
contradicted by other inferences or evidence that raise a triable issue as to any material fact.” (Code 
Civ. Proc., § 437c(c).) 

In ruling on the motion, the Court must view all of the evidence and inferences reasonably 
drawn therefrom in the light most favorable to the opposing party.  (Aguilar v. Atlantic Richfield Co. 
(2001) 25 Cal.4th 826, 843.) Further, while the burden of production may shift, from commencement 
to conclusion, the moving party bears the burden of persuasion that there is no genuine issue of 
material fact and that he is entitled to judgment as a matter of law. (Id. at 845.) There is a genuine 
dispute if, and only if, the evidence would allow a reasonable trier of fact to find the underlying fact in 
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favor of the party opposing the motion in accordance with the applicable standard of proof. (Ibid.) 

Analysis 

The initial analysis must focus on whether the Jerums have met their burden to show 
entitlement to reformation of the deed. Though the complaint only mentions mutual mistake, the 
Jerums argue unilateral mistake also entitles them to reformation. Assuming both are at issue, the 
Jerums fail to meet their burden as to either for at least two reasons.  

1. Mistake  

When, through fraud or a mutual mistake of the parties, or a mistake of one party, which the 
other at the time knew or suspected, a written contract does not truly express the intention of the 
parties, it may be revised on the application of a party aggrieved, so as to express that intention, so 
far as it can be done without prejudice to rights acquired by third persons, in good faith and for value. 
(Civ. Code, § 3399.)  

Since First Group’s answer has not admitted mistake, and its discovery responses expressly 
deny mistake, plaintiffs must establish First Group’s mistake or its knowledge or suspicion regarding 
plaintiffs’ own mistake (i.e. First Group’s state of mind). While plaintiffs seem to recognize the 
necessity of showing First Group’s intent (see Reply, 7:13-15), they have not done so by any standard, 
let alone the applicable clear and convincing standard. (See Dictor v. David & Simon, Inc. (2003) 106 
Cal.App.4th 238, 253.)  

None of the material facts, or the evidence supporting them, target the subjective intent or 
“true” intent of First Group, or any knowledge that it had with respect to the plaintiffs’ mistake. While 
we have deposition testimony from First Group’s real estate agent (Ex. 8 to IOE), we have none from 
First Group itself. To the extent First Group asked its agent whether the Jerums intended to subdivide, 
the question does not necessarily infer any particular history as to whether there had previously been 
any subdivision of the disputed areas. Further, while First Group’s acquisition of the property through 
a tax sale may support plaintiff’s position, it is not outcome determinative. The Court may not weigh 
evidence on summary judgment.  

First Group’s discovery responses also do not support the plaintiffs’ position. For example, 
First Group repeatedly states it “did not receive consideration for nor did it intend to convey any real 
property other than that expressly described in the Assessor's Parcel No.as of March 1, 2018.” (See 
Responses to Form Interrogatories, Ex. 6 to IOE.) In response to Special Interrogatory No. 7, First 
Group states “[n]o additional abandoned or adjacent property was intended to be included in the 
contract.” (See Responses to Special Interrogatories, Ex. 7 to IOE.)  

In addition to not meeting their burden to show First Group’s state of mind, plaintiffs also 
have not shown the requisite chain of title with respect to the disputed areas.  

2. Chain of Title and Statutory Presumptions 

As First Group points out, it must have owned the disputed areas in order for a mistake to 
have been made by not including them in the conveyance. The Jerums rely on two statutes 
concerning relevant presumptions in this case. California Civil Code section 1112, which states, “[a] 
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transfer of land, bounded by a highway, passes the title of the person whose estate is transferred to 
the soil of the highway in front to the center thereof, unless different intent appears from the grant." 
The Jerums also cite California Civil Code section 831 which sets forth that “[a]n owner of land 
bounded by a road or street is presumed to own to the center of the way, but the contrary may be 
shown.” (See Complaint, ¶19.) Both of these statutes only state presumptions. If they contend the 
presumptions shift the burden of production, the Jerums have not made that clear. (See Reply, 7:13-
15 [stating, without explanation, that “the analysis that First Group proposes is not necessary […].”].) 
In the absence of any authority, the application of these presumptions (1) must be demonstrated 
through evidence of the chain of title, and (2) may be overcome.  

The application through chain of title has not been shown. The deed to Del Mar and Gross 
may or may not have included the disputed areas. This is because the language in the deed regarding 
an exception from the fee simple conveyance raises a question as to what the excepted “parcel five” 
means. (SSUMF, Fact No. 9 and response.) Further, the equivalence of areas vacated versus what was 
deeded to Del Mar and Gross, versus what plaintiffs claim should have been in their deed is not clear. 
(Compare, e.g., Complaint, ¶18 with Complaint, Ex. B, pages 3-4.) Despite the reference in SSSUMF 
Fact No. 9, the term “abandoned lots” is not used in the deed to Del Mar and Gross or the City’s 
Vacation Order. Without competent expert opinion, the Court is unable to correctly or accurately 
interpret metes and bounds descriptions, particularly where they have changed over time and 
according to various maps not provided.  

Additionally, the statutory presumptions may be overcome where metes and bounds are 
used to describe the transfer as opposed to an address or parcel number. (See Besneatte v. Gourdin 
(1993) 16 Cal.App.4th 1277, 1281 [where grantor uses metes and bounds description to convey the 
property, the Civil Code section 831 and 1112 presumptions do not apply]; Speer v. Blasker (1961) 195 
Cal.App.2d 155, 162.) Plaintiffs have not identified who would have acquired the disputed areas in 
1963, or linked those areas, through chain of title, to Del Mar and Gross. Nor have plaintiffs provided 
the deeds from Del Mar and Gross, or to First Group (or any deed in between if others exist). Plaintiffs 
simply offer statements of information and belief in the plaintiffs’ declarations (¶8) to identify the last 
record owners of the disputed areas, but offer no support for this belief. Even if the metes and 
bounds descriptions include what plaintiffs contend, the application of the presumptions is not shown 
absent a showing of chain of title (for example, despite mentioning an alleged “bankruptcy” and “tax 
sale” in the Reply, 7:12-13, plaintiffs provide no evidence of the circumstances present in those 
transfers). 

Assuming the last record owner of the disputed areas was Del Mar and Gross, as plaintiffs 
contend, they do not show any mistake was present in the interim deeds to the Jerum Property, 
which purportedly omitted the disputed areas. Who the owners were, and what their intention was, 
is beyond the scope of the evidence here. Without such evidence, it may be inferred that Del Mar and 
Gross retained the disputed areas or sold them to some non-party. Such potential separate 
conveyance precludes summary judgment. 

3. Previous Default  

Plaintiffs also contend the default judgment related to the disputed areas is sufficient to put 
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to rest any claim First Group might have, but they have not adequately developed this theory. An 
action to quiet title does not necessarily function to bind all persons. The quiet title cause of action 
asserted by plaintiffs here, in particular, is relevant only to any dispute between the plaintiffs on the 
one hand and Del Mar and Gross on the other.  

Conclusion 

Summary judgment is improper where inferences reasonably deducible from the evidence 
are contradicted by other inferences from the evidence. (Code Civ. Proc., § 437c(c).) Because of this, 
the plaintiffs fail to demonstrate their entitlement to judgment as a matter of law, and fail to shift the 
burden to defendant. This precludes the need for defendant to raise any triable issues of material 
fact, though some of the same issues discussed herein can also be characterized as disputed issues of 
material fact (for example, what falls within certain property descriptions or what First Group had the 
power to convey). 

 

  
    

3. 9:00 AM CASE NUMBER:  MSC19-00907 
CASE NAME:  MANJARI NATHAN VS MUIR PULMONARY CRITICAL CARE 
 *HEARING ON MOTION IN RE:  FOR ORDER VACATING 12/19/22 TRIAL & SPECIALLY SETTING A 
TRIAL SETTING CONF OR CONT TRIAL  
FILED BY: NATHAN, M.D, MANJARI 
*TENTATIVE RULING:* 
 
Motion granted. Plaintiffs have demonstrated good cause to briefly continue the trial and related 
discovery deadlines, and defendants have failed to allege any resulting prejudice from the 
continuance. The trial is reset for February 21, 2023 and the Issue Conference for February 2, 2023, 
both at 8:30 a.m. Discovery deadlines will run from the new date. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  MSC20-00445 
CASE NAME:  ROWE VS AMERICAN HONDA MOTOR 
 *HEARING ON MOTION IN RE:  TO ENFORCE THE SETTLEMENT AGREEMENT PURSUANT TO CCP 
664.6 FILED BY: ROWE, CHARLES M. 
*TENTATIVE RULING:* 
 
Before the Court is Plaintiff Charles N. Rowe’s Motion to Enforce Settlement per Code of Civil 

Procedure §664.6.  

For the following reasons, Plaintiff’s Motion is granted as set forth below.  

Procedural Background 

This matter pertains to a settlement relating to a Song-Beverly Consumer Warranty Act (“SBA”), 
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claim, the so-called California ‘lemon law.’ It concerns a 2018 Acura MDX, bearing VIN 

5J8YD4H88JL002329 (the Subject Vehicle.”) On April 8, 2022, the Parties participated in a settlement 

conference wherein they came to initial terms for a full and complete settlement of the matter. On 

that date, the Parties, as well as counsel for the Parties, executed a single-page settlement 

agreement. Its material terms read in full: 

This matter has settled for $170,000.00, inclusive of damages, fees, costs, and 

expenses, and requires return of the vehicle. 

Formal settlement agreement to follow. (Declaration of Jim O. Whitworth 

(“Whitworth Decl.” Ex. A, the “Settlement Agreement.”)  

Thereafter, the Parties worked to finalize the ‘formal settlement agreement.’ When it became clear 

the Parties were at an impasse, Plaintiff filed the instant motion.  

Analysis 

Pursuant to the California Code of Civil Procedure (“CCP”): 

If parties to pending litigation stipulate, in a writing signed by the parties outside of 
the presence of the court or orally before the court, for settlement of the case, or 
part thereof, the court, upon motion, may enter judgment pursuant to the terms of 
the settlement. If requested by the parties, the court may retain jurisdiction over the 
parties to enforce the settlement until performance in full of the terms of the 
settlement. 

(Code Civ. Proc., §664.6(a).) 

California courts have interpreted section 664.6 as creating “a summary, expedited procedure to 

enforce settlement agreements when certain requirements that decrease the likelihood of 

misunderstandings are met.” (Elyaoudayan v. Hoffman (2003) 104 Cal.App.4th 1421, 1429.). 

A trial court ‘hearing a section 664.6 motion may receive evidence, determine disputed facts, and 

enter the terms of a settlement agreement as a judgment.’” (Bowers v. Raymond J. Lucia Companies, 

Inc. (2012) 206 Cal.App.4th 724, 732 quoting Weddington Productions, Inc. v. Flick (1998) 60 

Cal.App.4th 793, 809.) “The trial court may not ‘create the material terms of a settlement, as opposed 

to deciding what terms the parties themselves have previously agreed upon.’” (Ibid.) “Thus, a trial 

court cannot enforce a settlement under section 664.6 unless the trial court finds the parties 

expressly consented … to the material terms of the settlement.” (Ibid.)  

Settlements are “uniformly treat[ed] … as a contract subject to all the normal legal and statutory 

contractual requirements.” (Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.) A settlement 

agreement is “therefore governed by the same legal principles applicable to contracts generally.”  (In 

re Marriage of Hasso (1991) 229 Cal. App. 3d 1174, 1180.)   
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“One of the essential elements of an enforceable contract is mutual consent.” (Bowers, supra, 206 

Cal.App.4th at 733-34.) “For consent to be mutual, the parties must all agree on the same thing in the 

same sense.” (Id. at 734.) “The existence of mutual consent is determined by objective rather than 

subjective criteria, the test being what the outward manifestations of consent would lead a 

reasonable person to believe.” (Ibid.) “If there is no evidence establishing a manifestation of assent to 

the ‘same thing’ by both parties, then there is no mutual consent to contract and no contract 

formation.” (Ibid.)  

As discussed above, the parties did come to an agreement at the settlement conference, which 

resulted in a handwritten Settlement Agreement signed by the Parties, and counsel. There now 

appears to be a dispute as to what is meant by the phrase “return of the vehicle” used in the 

Settlement Agreement.  

 Settlement Agreement Terms 

It appears that the Parties are generally on the same page regarding what should happen under the 

terms of the Settlement Agreement. It essentially requires two things: (1) payment of $170,000.00 to 

Plaintiff and (2) return of the Subject Vehicle. (Whitworth Decl. Ex. A.) Defendant agrees and is ready, 

willing, and able to pay the $170,000.00 indicated in the Settlement Agreement. (Opp. at 5:1-4, 

Declaration of Jessica L. Barakat (“Barakat Decl.” ¶ 4.) Therefore, the only issue appears to relate to 

the “return of the vehicle.” 

Plaintiff’s position appears to be that the Subject Vehicle should be returned to him. (Motion at 6:2-

3.) This position is non-sensical, as it appears that the Subject Vehicle is currently in Plaintiff’s 

position. (Opp. at 4:18.) In fact, in reply Plaintiff states that the “vehicle can be towed immediately 

upon payment,” confirming that Plaintiff is still in possession of the Subject Vehicle. Thus, it cannot be 

‘returned’ to him. In addition, Honda sold the Subject Vehicle to him originally, so they only way it 

could be ‘returned’ is to give it back to Honda. 

Honda understood the settlement to be a repurchase settlement, i.e., one where Honda pays the 

Plaintiff and the Plaintiff returns both physical and legal ownership of the Subject Vehicle to Honda. 

(Opp. at 25-28.) As Honda explains, “in a repurchase settlement the manufacturer repurchases the 

vehicle from the plaintiff, taking physical possession and ownership, and then may remarket the 

vehicle with the disclosures required by the SBA.” (Declaration of Roger S. Raphael (“Raphael Decl.”) 

¶ 3.)  

As Defendant makes clear, ownership of the Subject Vehicle “is necessary for Honda to perform its 

obligations under the SBA, which requires a manufacturer that repurchases a vehicle under the SBA 

to make specific disclosures about the vehicle’s history.” (Opp. at 6:6-8.) As the SBA states, any 

“manufacturer who reacquires … a motor vehicle registered in this state … shall, prior to any sale, 

lease or transfer of the vehicle … cause the vehicle to be retitled in the name of the manufacturer, 

request the Department of Motor Vehicles to inscribe the ownership certificate with the notation 
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‘Lemon Law Buyback,’…” (Cal. Civ. Code § 1793.23(c).)  

Likewise, under subsection (d), a manufacturer who reacquires a vehicle “in response to a request by 

the buyer or lessee that the vehicle be either replaced or accepted for restitution because the vehicle 

did not conform to express warranties shall, prior to the sale, lease, or other transfer of the vehicle, 

execute and deliver to the subsequent transferee a notice and obtain the transferee’s written 

acknowledgment of a notice, as prescribed by Section 1793.24.” (Cal. Civ. Code § 1793.23(d).) Section 

1793.24 specifies what must be included in the notice given to subsequent transferees. (Cal. Civ. Code 

§ 1793.24.)  

Given the above, the only reasonable reading of “return of the vehicle” is that the Subject Vehicle is 

to be returned to Honda, and this would include not only physical possession, but also legal title to 

the Subject Vehicle. 

Here, it appears that the title to the Subject Vehicle is encumbered by a financing loan. (Opp. at 2:18-

20.) As such, Plaintiff does not have title to the Subject Vehicle and cannot sign over title on his own. 

First, the loan must be paid off – in order to properly transfer legal title back to Honda. As Defense 

counsel explains, this is typically “handled by the manufacturer obtaining payoff information on the 

loan and then paying [the] lender, remitting the balance of the settlement sum to the plaintiff and 

their attorneys.” (Raphael Decl., ¶ 5.)  

This procedure appears to be the most sensical to effectuate the intent of the Settlement Agreement, 

which included “return of the vehicle.” As Honda points out, without paying off the loan on the 

Subject Vehicle will mean “(1) Honda will have physical possession of the vehicle but will not own it, 

and will be powerless to comply with its obligations under the SBA and dispose of the vehicle; and (2) 

plaintiff will continue to owe money on the financing loan, and will be required to make monthly 

payments, for a vehicle that he no longer possesses.” (Opp. at 2:25-3:3.) The Court agrees that this 

“outcome benefits no one.” (Id. at 3:3-4.) 

With regards to Plaintiff’s apparent insinuation that the agent for Honda did not have authority to 

sign on behalf of Honda, the Court finds no merit to this claim. (Declaration of James Oliva (“Oliva 

Decl.”) at ¶ 3-5; Bakarat Decl., ¶ 3.) In addition, it is worth noting that Plaintiff submitted no evidence 

in support of his motion. There is only a single declaration by Plaintiff’s counsel which attaches the 

Settlement Agreement. (Whitworth Decl.) 

Based on the above, Plaintiff’s motion to enforce the settlement agreement is granted as follows:  

Plaintiff is ordered to: (1) provide payoff information on the loan for the Subject Vehicle to 

Defendant, (2) deliver physical possession of the Subject Vehicle to Defendant, (3) provide clear title 

to the Subject Vehicle, which will include executing any and all documents to complete the transfer of 

ownership to Defendant. 

Defendant is ordered to: (1) pay the amount necessary to pay off the loan on the Subject Vehicle 
directly to the lender, and (2) pay the remaining balance of the $170,000.00 to Plaintiff and his 
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counsel. 
 
Plaintiff’s belated request for sanctions and/or attorney fees is denied. 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC20-01465 
CASE NAME:  HEWITT VS WOOD, ET AL. 
 *HEARING ON MOTION IN RE:  ORDER FOR LEAVE/COMPELLING COMPLLIANCE WITH DEMAND 
FOR PHYSICAL EXAMINATION  
FILED BY: WOOD, NED 
*TENTATIVE RULING:* 
 
The motion is denied as untimely. Discovery motions must be heard no later than 15 days before trial. 
CCP 2024.020. Defendant filed the motion on August 22, asking for an OST which was denied given 
the court’s schedule. Nonetheless, had the motion been scheduled on the earliest date possible 
without shortening time, the motion would have been scheduled for the court’s once weekly law and 
motion calendar on September 14th. CCP 1004(b). Even that date would have fallen outside the 15 day 
window. Moreover, defendant knew of the need to file the motion when it received plaintiff’s 
objections on July 25th. Defendant inexplicably waited until August 22 to bring the time sensitive 
motion.  
 

 

  
    

6. 9:00 AM CASE NUMBER:  MSC20-01785 
CASE NAME:  LU VS. AZUARA 
 HEARING ON SUMMARY MOTION    
FILED BY: YIP, PIK SHAN 
*TENTATIVE RULING:* 
  

 Defendants Pik Shan Yip and Dizhou Shen’s Motion for Summary Judgment is denied on two 
grounds.  First, pursuant to Code of Civil Procedure section 437c(h). This section provides: 

 If it appears from the affidavits submitted in opposition to a motion for summary 
judgment or summary adjudication, or both, that facts essential to justify opposition 
may exist but cannot, for reasons stated, be presented, the court shall deny the 
motion, order a continuance to permit affidavits to be obtained or discovery to be 
had, or make any other order as may be just. 
 

 Plaintiff presented the declaration of Counsel George Holland which shows good cause exist 
for a continuance.   

 However, the Opposition points out the Defendants’ evidence in support of the motion fail to 
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establish Defendants are entitled to judgment as a matter of law. Defendants moved for summary 
judgment on the ground they had no knowledge of the dog or its dangerous propensities.  
Defendants maintain that the lease required written permission for pets and Defendant Azuara never 
acquired such permission.  Thus, Defendants were unaware of the dog.  However, the only lease 
submitted in support of the motion for summary judgment was executed on November 28, 2019, 
over a year after the incident. Defendants failed to meet their initial burden of production. 

Background 

 Plaintiff Shu Lu alleges that on or about September 18, 2018, at approximately 4:30 p.m., she 
was walking on the public sidewalk, delivering mail in the course and scope of her employment.  As 
she walked away from Defendants’ property, located at 3023 Howard Street in Richmond, 
Defendants’ large black German shepherd attacked and bit her.  Plaintiff alleges a cause of action for 
strict liability (dog bite) against Defendants Tessy Azuara, Fernando Azuara, Yip Pik Shan and Shen 
Dizhou. 

 Defendant Pik Shan Yip and Defendant Dizhou Shen are the owners of 3023 Howard Street in 
Richmond.  (UMF Nos. 6 and 7.)  The house was a rental property covered by a lease that prohibited 
keeping a dog at the premise.  (UMF Nos. 8-10.)  

 Motion 

  Pursuant to Code of Civil Procedure section 437c(c), Defendants Pik Shan Yip and Dizhou Shen 
move for summary judgment on the ground there are no triable issue of any material fact. 

Summary Judgment Standard 

“The motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a judgment as 
a matter of law.” Cal. Code Civ. Proc. § 437c(c).  The party moving for summary judgment carries both 
the burden of persuasion and the burden of production of evidence.  (Evid. Code §500; Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal. 4th 826, 850.)  A defendant moving for summary judgment “bears 
the burden of persuasion that ‘one or more elements of the ‘cause of action’ in question ‘cannot be 
established,’ or that ‘there is a complete defense’ thereto.” (Aguilar v. Atlantic Richfield Co. (2001) 25 
Cal.4th 826, 850.)     

“A defendant meets its burden by presenting affirmative evidence that negates an essential 
element of plaintiff's claim.” (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 334.) Alternatively, a 
defendant meets its burden by submitting evidence ‘that the plaintiff does not possess, and cannot 
reasonably obtain, needed evidence’ supporting an essential element of its claim.” (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 855.)   

Defendants Argue No Liability as Landlords 

 Defendants move for summary judgment on Plaintiff’s negligence cause of action on the 
ground they had no knowledge about Tessy Azuara’s dog. At the time of event, Defendant Tessy 
Azuara lived there and was keeping a German shepherd named "Duke" (UMF No.11.)   Defendant 
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Tessy Azuara also owned "Duke." (UMF No.25.) Before this event, Defendant Pik Shan Yip and 
defendant Dizhou Shen did not know there was a dog at the subject location. (UMF Nos. 17, 18, 28 
and 29.)  Defendants did not know Tessy Azuara was keeping a dog at 3023 Howard Street preceding 
the incident. (UMF Nos. 21 and 22.) After the incident, Azuara disclosed she had been keeping a dog.  
(UMF No. 19.) Defendant Azuara’s default has been taken. 

 Defendants argue that there is no liability because they, as landlords, had no actual 
knowledge of the dog. The lease under which Azuara was living had a provision that required the 
tenant to get written permission from the landlords before keeping any pets on the property.   (UMF 
Nos. 10, 16, and Decl. of Pik Shan Yip, ¶ 5.) Defendant Azuara never contacted moving Defendants 
about having a dog living there. (Pik Shan Yip Decl. ¶7.) 

 The court in Uccello v. Laudenslayer (1975) 44 Cal.App.3d 504 dealt with a case where a 
tenant’s dog bit an invitee.  The court held, “It should be emphasized that a duty of care may not be 
imposed on a landlord without proof that he knew of the dog and its dangerous propensities. Because 
the harboring of pets is such an important part of our way of life and because the exclusive 
possession of rented premises normally is vested in the tenant, we believe that actual knowledge and 
not mere constructive knowledge is required.” (Uccello v. Laudenslayer (1975) 44 Cal.App.3d 504, 
514.)  

  “[A]ctual knowledge can be inferred from the circumstances only if, in the light of the 
evidence, such inference is not based on speculation or conjecture. Only where the circumstances are 
such that the defendant "must have known" and not "should have known" will an inference of actual 
knowledge be permitted.  (Uccello v. Laudenslayer (1975) 44 Cal.App.3d 504, 514, fn. 4.)  The court 
summarized, “only when the landlord has actual knowledge of the animal, coupled with the right to 
have it removed from the premises, does a duty of care arise.” (Uccello v. Laudenslayer (1975) 44 
Cal.App.3d 504, 514.) 

 Defendants argue a similar result was reached in Lundy v. Cal. Realty (1985) 170 Cal.App.3d 
813, where the court affirmed the granting of summary judgment in favor of the landlord. The 
landlord had no knowledge of the dog’s dangerous propensities.  “[W]here a third person is bitten or 
attacked by a tenant's dog, the landlord's duty of reasonable care to the injured third person depends 
on whether the dog's vicious behavior was reasonably foreseeable. Without knowledge of a dog's 
propensities a landlord will not be able to foresee the animal poses a danger and thus will not have a 
duty to take measures to prevent the attack.”  (Donchin v. Guerrero (1995) 34 Cal.App.4th 1832, 
1838.) 

 As to the causes of action for strict liability (dog bite) and intentional infliction of emotional 
distress, Defendants argue these causes of action also fail because they were not the owners of the 
dog.  Strict liability for dog bite is codified in Civil Code section 3342. It provides in part: “The owner of 
any dog is liable for the damages suffered by any person who is bitten by the dog while in a public 
place or lawfully in a private place, including the property of the owner of the dog, regardless of the 
former viciousness of the dog or the owner’s knowledge of such viciousness.” 

  Defendants argue that under this statute only Defendant Asuara can be held liable.  
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Defendant s argue the second part of the cause of action fails because Defendants had no prior 
knowledge of the dog and its dangerous propensities.   

Plaintiff’s Opposition 

 Plaintiff argues good cause exist for a continuance of this motion pursuant to CCP § 437c(h).   
This section mandates a continuance for the nonmoving party "upon a good faith showing by affidavit 
that a continuance is needed to obtain facts essential to justify opposition to the motion." (Frazee v. 
Seely (2002) 95 Cal.App.4th 627, 634.) Continuance requests under 437c are to be liberally granted. 
“The nonmoving party seeking a continuance ‘MUST SHOW: (1) the facts to be obtained are essential 
to opposing the motion; (2) there is reason to believe such facts may exist; and (3) the reasons why 
additional time is needed to obtain these facts. [Citations.]’ [Citation.]” 
(Frazee v. Seely (2002) 95 Cal.App.4th 627, 633.) 

 Plaintiff’s counsel, Mr. George Holland, Sr. filed a declaration in support of a continuance. 
First, Plaintiff learned that Defendants Pik Shen Yip and Dizhou Shen are only owners to an undivided 
25% interest in the property.  Plaintiff has amended the complaint to add the other owners as 
additional defendants. Plaintiff also learned that none of the owners live in the San Francisco Bay 
Area.   

 Here, Plaintiff alleges moving Defendants reside in the Los Angeles area. At their deposition 
taken on August 25, 2022, both Defendants claimed that have never seen the Howard Street 
property. Plaintiff asserts she recently obtained information that the Richmond property was 
managed by property managers, Pik Kei Yip and Bi Sz Ye.  They reside in Oregon and Plaintiff is 
attempting to contact them and to take their deposition.  

 The property was also maintained by a maintenance person, Rong Dong Zhou, acting as an 
independent contractor.  Defendants failed provide any contact information for this person.  

 Plaintiff believes that either one or all of these individuals knew about the dog. Plaintiff 
argues that concealing such a large dog would be difficult.  Plaintiff believes that these agents of the 
property owners knew of the dog and may have been targeted by the dog. Moreover, Defendants’ 
declarations do not foreclose the possibility their property managers knew of and gave permission for 
the dog to be on the premises.  Also these persons may have personally interfaced with the tenants 
and knew of the dog. This is knowledge that can be imputed to their principals, moving Defendants. 

 Plaintiff seeks a continuance of this motion to complete discovery.  Plaintiff is following up on 
discovery. Plaintiff is also in the process of locating co-workers who were targeted by the dog and as 
well as any neighbors of the property, who may have had contact with the dog. Plaintiff claims her 
investigation will not likely to be completed for several weeks. 

 Plaintiff hopes to develop the same type of evidence as in Donchin v. Guerrero (1995) 34 
Cal.App.4th 1832.  In that case, the landlord initially alleged that he did not know that his tenant had 
dogs.  But the lease revealed that the landlord knew he had leased the property to dog owners.  Also 
there were witnesses that testified that they had reported the vicious tendencies of the animals to 
the landlord. 
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 Alternatively, Plaintiff argues that Defendants’ evidence does not meet the evidentiary 
standards for summary judgment and they have not met their burden of proof.  The lease agreement 
provided is not signed by defendants and is dated over a year after the incident. Moreover, the 
document proffered as Tessy Azuara’s declaration is electronically signed.  Defendants made no effort 
to authenticate Ms. Azuara’s purported signature.   

 Plaintiff argues the declarations of moving Defendants are suspect as well, both containing 
almost the exact wording and “docusigned.”   Both claim that a rental agreement “made and entered 
upon November 28, 2019 was in effect on the date of the incident,” but the incident occurred on 
September 18, 2018.  The lease was signed by Pik Kei Yip as “Landlord or authorized agent.”  Plaintiff 
argues the rental agreement is irrelevant. 

 Defendants did not file a response to Plaintiff’s opposition. 

Defendants’ Request for Judicial Notice 

 Pursuant to Evidence Code §§ 452 and 453, Defendants request the Court to take judicial 
notice of the following: 

1. Complaint filed by Plaintiff Shun Lu; 
2. Register of Actions pertaining this this case for the Motion for Summary Judgment. 

 
 The unopposed request is granted.  The Court takes judicial notice of the existence of the 
complaint, not the truth of matters asserted therein.   

 
 

  
    

7. 9:00 AM CASE NUMBER:  MSC20-01901 
CASE NAME:  BENNETT & JOHNSON VS FREMONT BANK, ET AL. 
 HEARING ON SUMMARY MOTION    
FILED BY: BENNETT & JOHNSON,LLP 
*TENTATIVE RULING:* 
 
Before the Court is a motion for summary adjudication filed by Plaintiff Bennett & Johnson, LLP 
against Defendants Fremont Bank and Edward Harris. For the reasons set forth, the motion is denied. 

Background 

Plaintiff Bennett & Johnson, LLP is a law firm ("Firm") which had an attorney client IOLTA account at 
defendant Fremont Bank. (Compl. ¶ 6.) Defendant Edward Harris was employed by the Bank and was 
the private banker assigned to the Firm. (Pl. Undisputed Material Facts ("PUMF") No. 2; Def. Opp. to 
PUMF ("DOPUMF") No. 2.)  

The Firm's Complaint alleges six causes of action against the Bank arising out of a check in the amount 
of $177,500 the Firm received from a client and deposited into the IOLTA account at the Bank on 
March 9, 2020. (PUMF No. 4 [though the PUMF refers to a $177,500 check, the cited evidence, 
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including Reeves Decl. Exh. A [Harris Depo. Tr. Exh. 1] is in the amount of $177,800].) Plaintiff alleges 
that based on communications between the Firm and Harris regarding the status of the client check, 
the Firm instructed the Bank to make a wire transfer of $118,593 from the IOLTA account on March 
12, 2020. (PUMF Nos. 6-9.) The check proved to be fraudulent and was dishonored by Citibank, the 
issuer bank on which it was purportedly drawn, and Plaintiff asserts neither the Bank nor the Firm 
have been able to recover the wired funds, resulting in a monetary loss to the Firm in the amount of 
the wire transfer. (PUMF Nos. 10-14.) 

Legal Standards for Ruling on Motion for Summary Adjudication 

The Court of Appeal summarized the standards for granting summary judgment in Advent, Inc. v. 
National Union Fire Ins. Co. of Pittsburgh, PA (2016) 6 Cal.App.5th 443: 

"[W]here the plaintiff has … moved for summary judgment … [it] has 
the burden of showing there is no defense to a cause of action. (Code 
Civ. Proc., § 437c, subd. (a).) That burden can be met if the plaintiff 
'has proved each element of the cause of action entitling [it] to 
judgment on that cause of action.' (Code Civ. Proc., § 437c, subd. 
(p)(1).) If the plaintiff meets this burden, it is up to the defendant 'to 
show that a triable issue of one or more material facts exists as to 
that cause of action or a defense thereto.' (Code Civ. Proc., § 437c, 
subd. (p)(1).)" [Citation omitted.] 

(Id. at 453.) 

Motions for summary adjudication under Code of Civil Procedure section 437c(f)(1) "are 'procedurally 
identical' to summary judgment motions. [Citation.]' " (Duffey v. Tender Heart Home Care Agency, LLC 
(2019) 31 Cal.App.5th 232, 240 [quoting Serri v. Santa Clara University (2014) 226 Cal.App.4th 830, 
859–860].) A motion for summary adjudication under Code of Civil Procedure section 437c(f)(1) can 
only be granted "if it completely disposes of a cause of action, an affirmative defense, a claim for 
damages, or an issue of duty." (Code Civ. Proc. § 437c(f)(1).) (See also Nazir v. United Airlines, Inc. 
(2009) 178 Cal.App.4th 243, 251.) 

In deciding a motion for summary judgment or summary adjudication, the Court views the evidence 
in the light most favorable to the opposing party, drawing "all reasonable inferences in favor of that 
party. [Citations omitted.]" (Weiss v. People ex rel. Dept. of Transportation (2020) 9 Cal.5th 840, 864 
("Weiss").) Declarations and other evidence offered in support of a motion for summary judgment are 
strictly construed, while declarations and evidence offered in opposition to the motion are liberally 
construed. (D’Amico v. Bd. of Medical Examiners (1974) 11 Cal.3d 1, 20; Johnson v. American 
Standard, Inc. (2008) 43 Cal.4th 56, 64.) " '[S]ummary judgment cannot be granted when the facts are 
susceptible to more than one reasonable inference . . . .' " (Husman v. Toyota Motor Credit Corp. 
(2017) 12 Cal.App.5th 1168, 1180 [quoting Rosas v. BASF Corp. (2015) 236 Cal.App.4th 1378, 1392].)  

"All doubts as to the propriety of granting the motion—i.e., whether there is any triable issue of 
material fact—are to be resolved in favor of the party opposing the motion." (Cohen v. Five Brooks 
Stable (2008) 159 Cal.App.4th 1476, 1483.) 
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Analysis 

A. Essential Elements of Promissory Estoppel Cause of Action 

The California Supreme Court explained the doctrine of promissory estoppel in Kajima/Ray Wilson v. 
Los Angeles County Metropolitan Transportation Authority (2000) 23 Cal.4th 305: 

In California, under the doctrine of promissory estoppel, "A promise 
which the promisor should reasonably expect to induce action or 
forbearance on the part of the promisee or a third person and which 
does induce such action or forbearance is binding if injustice can be 
avoided only by enforcement of the promise. The remedy granted for 
breach may be limited as justice requires." (Rest.2d Contracts, § 90, 
subd. (1), p. 242; see C & K Engineering Contractors v. Amber Steel Co. 
(1978) 23 Cal. 3d 1, 6 [§ 90 "has been judicially adopted in 
California"].) Promissory estoppel is "a doctrine which employs 
equitable principles to satisfy the requirement that consideration 
must be given in exchange for the promise sought to be enforced." 
[Citation omitted.] 

(Kajima/Ray Wilson v. Los Angeles County Metropolitan Transportation Authority (2000) 23 Cal.4th 
305, 310 [quoting Raedeke v. Gibraltar Sav. & Loan Assn. (1974) 10 Cal. 3d 665, 672.) (See also Flintco 
Pacific, Inc. v. TEC Management Consultants, Inc. (2016) 1 Cal.App.5th 727, 733 ("Flintco") [cited by 
Plaintiff, re-stating general summary of promissory estoppel in the context of the established rule 
that " 'A general contractor may recover damages incurred as a result of its reasonable reliance on 
the subcontractor's mistaken bid under the theory of promissory estoppel. . . .' [Citation omitted.]"].)  

Plaintiff's motion does not cite authority stating the essential elements of a promissory estoppel 
cause of action. " '[]The elements of a promissory estoppel claim are ‘(1) a promise clear and 
unambiguous in its terms; (2) reliance by the party to whom the promise is made; (3) [the] reliance 
must be both reasonable and foreseeable; and (4) the party asserting the estoppel must be injured by 
his reliance.'[] [Citation, internal quotation marks omitted.]" (Granadino v. Wells Fargo Bank, N.A. 
(2015) 236 Cal.App.4th 411, 416 [emphasis added, quoting Aceves v. U.S. Bank N.A. (2011) 192 
Cal.App.4th 218, 225].) " '[A] promise is an indispensable element of the doctrine of promissory 
estoppel. The cases are uniform in holding that this doctrine cannot be invoked and must be held 
inapplicable in the absence of a showing that a promise had been made upon which the complaining 
party relied to his prejudice … .' [Citation omitted.] . . . . Moreover, unlike a party seeking to establish 
a promise in a pure breach of contract context, a party seeking to establish promissory estoppel 
cannot rely on extrinsic evidence to explain an ambiguous statement. [Citations omitted.]" (Garcia v. 
World Savings, FSB (2010) 183 Cal.App.4th 1031, 1044-1045 [quoting Division of Labor Law 
Enforcement v. Transpacific Transportation Co. (1977) 69 Cal.App.3d 268, 277].) (See also Granadino 
v. Wells Fargo Bank, N.A., supra, 236 Cal.App.4th at 417].)  

A promise is distinct from a representation, as the Court explained in Granadino v. Wells Fargo Bank, 
N.A., supra, 236 Cal.App.4th 411 in affirming summary judgment for the defendant on the plaintiff's 
promissory estoppel claim in that case: "The complaint alleged that in October 2011, Wells Fargo told 
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appellants' agent that appellants were 'under active review for a modification and, therefore, there 
no longer was a trustee [sale] date scheduled.' But this is not a promise. A 'promise' is an assurance 
that a person will or will not do something. (Black's Law Dict. (7th ed. 1999) pp. 1229–1230.) The 
complaint alleged a mere statement of fact: appellants were being reviewed for a loan modification 
and there was no trustee's sale pending. Nothing within this sentence assures appellants that Wells 
Fargo would refrain from completing a trustee's sale in the future. " (Id. at 417.) (See also Rest. 2d 
Contracts § 2, subd. (1) [defining promise for purposes as "a manifestation of intention to act or 
refrain from acting in a specified way, so made as to justify a promisee in understanding that a 
commitment has been made."].)  

In addition to Flintco, Plaintiff cites Holcomb v. Wells Fargo Bank, N.A. (2007) 155 Cal.App.4th 490. 
Plaintiff in that case alleged causes of action for breach of contract, negligence, and negligent 
misrepresentation against the bank based on the bank's charge back of plaintiff's bank account when 
a check deposited to the account was subsequently dishonored. (Id. at 493.) The Court reversed the 
trial court's ruling sustaining the bank's demurrer without leave to amend as to his negligent 
misrepresentation cause of action, upheld the trial court ruling sustaining a demurrer to his breach of 
contract cause of action with leave to amend, and held that the demurrer to his negligence cause of 
action should be sustained with leave to amend. (Id. at 496, 500-501.) The case is inapposite as the 
case did not address a cause of action for promissory estoppel, the cause of action at issue in this 
motion.  Further, the Holcomb decision implicitly recognizes that the statements by the bank's branch 
manager in that case regarding Holcomb's ability to use funds from a deposit were statements or 
representations of fact supporting the negligent misrepresentation cause of action asserted in that 
case. (Id. at 494, 498-499.) 

B. Disputed Issues of Material Fact 

Plaintiff has not met its burden of demonstrating that there are no issues of material fact in dispute 
regarding the essential elements of the promissory estoppel cause of action and that Plaintiff is 
entitled to judgment as a matter of law on its promissory estoppel claim. Plaintiff repeatedly 
contends the Bank made a "representation" on which it relied, not a "promise." (PUMF Nos. 6-8 ["In 
reliance on the representation that the funds had cleared . . . ." (emphasis added)]; Reply to Opp. p. 1, 
ll. 21-22, p. 2, ll. 1-3, and p. 21-22.) Plaintiff has not shifted the burden to Defendant by 
demonstrating there are no material facts in dispute as to one of the essential elements of a 
promissory estoppel claim, namely, the existence of a "clear and unambiguous promise" by the Bank.  

Further, even if the representation regarding the status of the funds could somehow be construed as 
a promise, the moving papers do not demonstrate that the representation was "clear and 
unambiguous" based on the meaning of the term "clear" used in the e-mail exchange between 
Plaintiff's representative and the Bank on March 11, 2020. The e-mail itself uses a parenthetical 
immediately after the word "clear" which could reasonably be interpreted as defining or limiting the 
term "clear" to mean that the funds from the deposited check were "available" and not subject to a 
hold or restriction on the deposit. (PUMF Nos, 6, 7 and DOPUMF Nos. 6, 7; Reeves Decl. Exh. A [Harris 
Depo. Tr. Exh. 3, p. 2 marked "FB000002"].) Based on the language used in the email exchange itself 
on which Plaintiff relies, there are reasonable conflicting inferences as to whether the parties were 
using the term "cleared" in an informal sense to mean that the Bank had not placed a hold or 
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restriction on the funds deposited by the client check (funds were "available") or whether they 
intended the term "cleared" to mean that the client check had been honored and paid by Citibank, 
the bank on which the check was drawn. (PUMF Nos. 3-7.) These conflicting inferences preclude 
summary adjudication of this cause of action. (Husman v. Toyota Motor Credit Corp., supra, 12 
Cal.App.5th at 1180; Code Civ. Proc. § 437c(c) ["summary judgment shall not be granted by the court 
based on inferences reasonably deducible from the evidence if contradicted by other inferences or 
evidence that raise a triable issue as to any material fact."].) 

The ambiguities in the meaning of the email exchange regarding whether the check "cleared" also 
raise conflicting inferences as to the Plaintiff's reasonable and foreseeable reliance on the 
representation the funds had "cleared" as meaning that the client's Citibank check had actually been 
honored and paid, as opposed to the Firm relying on that statement to mean only that the funds were 
"available" and not subject to a hold or restriction on the use of the funds pending acceptance and 
payment of the check by the bank on which it was drawn. The facts and evidence are susceptible to 
more than one reasonable, and conflicting, inference. On one hand, the timing of the remote deposit 
on March 9, 2020 and the Bank's inquiry near midday on March 11, 2020 and subsequent wire 
transfer request on March 12, 2020 supports an inference that Plaintiff was inquiring if the Citibank 
check had been honored and paid by the bank on which it was drawn as the "midnight deadline" for 
dishonor may have passed. On the other hand, the parenthetical used in the March 11, 2020 email 
from the Firm to the Bank support an inference that the Firm was only inquiring if the funds were 
"available" and that the Firm was only relying on the funds being available for use, even if the check 
had not yet been honored by the client's bank. (PUMF Nos. 3-7.) These conflicting inferences also 
preclude summary adjudication of this cause of action. (Husman v. Toyota Motor Credit Corp., supra, 
12 Cal.App.5th at 1180; Code Civ. Proc. § 437c(c).) 

Defendant's Untimely Opposition  

Plaintiff has objected to the Court's consideration of Defendant's untimely opposition to the motion. 
Defendant's motion was filed on September 12, 2022 with a proof of service executed by Elizabeth 
Williams, counsel for the Bank, attesting that she served the Opposition and the Harris Opposition 
Declaration on September 9, 2022 by electronic transmission, the same date as the signature page on 
the Opposition and Harris Opposition Declaration. The Merrill Reply Declaration states that he 
received the Opposition at midnight on September 10, 2022 (Merrill Reply Decl. ¶ 11), and the Reeves 
Reply Declaration indicates Reeves also advised Ms. Williams that Plaintiffs' counsel had received the 
Opposition "over the weekend" and requested an explanation for the untimeliness, to which Ms. 
Williams has not responded. Plaintiff has filed a substantive reply to the Opposition despite the 
unexplained and at this point, unexcused tardiness of the Opposition which indicates the lateness did 
not prejudice Plaintiff's ability to address the issues raised.  

Nevertheless, the Court's ruling is not dependent on consideration of the untimely opposition 
pleadings. For the reasons stated, even without considering the untimely Opposition, Plaintiff has not 
demonstrated a right to summary adjudication of the promissory estoppel cause of action as a matter 
of law. The motion is denied on that basis. 
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8. 9:00 AM CASE NUMBER:  MSC21-00885 
CASE NAME:  LOPEZ VS KHAWAJA, ET AL. 
 HEARING ON DEMURRER TO:  FOURTH AMENDED COMPLAINT  
FILED BY: DOORDASH, INC., A DELAWARE CORPORATION 
*TENTATIVE RULING:* 
 
Code of Civil Procedure section 430.41, subdivision (a) states, in relevant part:   

Before filing a demurrer pursuant to this chapter, the demurring party shall meet and confer 

in person or by telephone with the party who filed the pleading that is subject to the 

demurrer for the purpose of determining if an agreement can be reached that resolves the 

objections to be raised in the demurrer. If an amended pleading is filed, the responding party 

shall meet and confer again with the party who filed the amended pleading before filing a 

demurrer to the amended pleading.  

(Emphasis added.)  Code of Civil Procedure section 435.5, concerning meeting and conferring prior to 

filing a motion to strike, has identical requirements. DoorDash has failed to show a compliant effort to 

meet and confer on the amended pleading which is the subject of its demurrer and motion to strike. 

A declaration by DoorDash's attorney, Erin Benler-Ward, states DoorDash has met and conferred 

"over the course of many months regarding the issues," but the declaration does not demonstrate 

any efforts to meet and confer on the current fourth amended complaint.  

This matter is continued to October 12, at 9:00 a.m. in Department 21 so that the parties can engage 
in a good faith meet and confer process that complies with statutory requirements. DoorDash shall 
file and serve a declaration showing compliance with the statutory requirements by September 30, 
2022. If the parties reach an agreement about any of the matters raised, the declaration shall include 
a description of these matters.  
  

 

  
    

9. 9:00 AM CASE NUMBER:  MSC21-00885 
CASE NAME:  LOPEZ VS KHAWAJA, ET AL. 
 *HEARING ON MOTION IN RE:  TO STRIKE PORTIONS OF FOURTH AMENDED COMPLAINT  
FILED BY: DOORDASH, INC., A DELAWARE CORPORATION 
*TENTATIVE RULING:* 
 
Please see Line 8. 
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10. 9:00 AM CASE NUMBER:  MSC21-01391 
CASE NAME:  JFP-AG/SAN RAMON VS RM 15 SAFE CORP 
 *HEARING ON MOTION IN RE:  FOR LEAVE TO FILE VERIFIED SECOND AMENDED COMPLAINT  
FILED BY: JFP-AG/BATESVILLE,LLC A DELAWARE LIMITED LIABILITY 
*TENTATIVE RULING:* 
 
Motion withdrawn. 
 

 

  

 


